The discourse of 'biocultural' rights and the search for new epistemic parameters: moving beyond essentialisms and old certainties in an age of Anthropocene complexity?
in short, stalk Anthropocene 'humanity' and the human subjects of biocultural rights alike -throwing an unsettling shadow that presents important critical questions concerning both discourses as they attempt to address environmental crisis.
Anthropocene discourse -as is well understood -insists that the planet has entered an epoch in which 'humanity' has emerged as a geological force (anthropos ('human being/ man') and kainos ('new'/current')), 3 as a result of the 'large-scale human modification of the Earth System, primarily in the form of climate change, the most salient and perilous transgression of Holocene parameters'. 4 For Chakrabarty, the Anthropocene trope suggests that 'humanity' stands freshly united in a new negative human universality predicated upon common vulnerability in the face of climate crisis. 5 Certainly, the arrival of the Anthropocene problematizes traditional subject-object relations. It also complicates the traditional separation between natural and cultural histories -as Chakrabarty argues. 6 The overarching Anthropocene sense of a new, universal humanity bearing responsibilities towards the planet also carries the promise of a more eco-responsive normativity -a normativity reflected in biocultural rights discourse -but it remains critical to counterbalance this 'new' Anthropocene 'human commonality' with the fact that human universals remain stubbornly marked by histories, presents and future histories of profound hierarchical inequality.
Climate vulnerability -notwithstanding its universal salience -remains differentially distributed, and the patterns of climate injustice point unerringly to the profound precarity of the historically most exploited human sub-groups. In short, if there is a new Anthropocenic 'humanity', it is marked by savagely predictable hierarchies in which the very communities currently envisaged at the heart of biocultural rights discourse ('indigenous peoples and local communities') stand systemically disadvantaged by the international legal order itself. Biocultural rights discourse emerges, then, into a situation marked by contemporary climate complexity, the emergence of the Anthropocene human subject, new materialist understandings of 'nature-culture' and an intensifying search for adequately calibrated forms of climate justice -all this against the background of violent, globally salient, hierarchies imposed upon human beings, non-human animals and ecosystems throughout long, distinctively patterned histories of privilege and predation -of which the climate crisis itself should be seen as a powerful symptom.
As will become apparent in this edition of the Journal of Human Rights and the Environment (JHRE), biocultural rights discourse -seen against such challengespromises new, epistemically-sensitive responses to environmental crises both local and international by drawing upon a juridical epistemology sensitive to embodied location. However, this edition also suggests that biocultural rights discourse does not yet offer a fully developed critical politics of location richly sensitive to the risks of essentialism. The edition brings two invigorating contributions on biocultural rights discourse into direct proximity with each other. The first contribution traces the emergence and justificatory foundations of biocultural rights; the second, while welcoming biocultural rights, suggests tensions conceptually implicit in their nascent structure. The edition then turns to three more general contributions, which can, in different ways, each be related to the centrally important and intimately related question of epistemic parameters.
The edition begins, appropriately enough, with Kabir Bavikatte and Tom Bennett's article: 'Community stewardship: the foundation of biocultural rights'. Bavikatte is credited with first identifying the emergence of biocultural rights in international environmental law by drawing upon a combination of multilateral environmental agreements, domestic laws and shifts in development discourse and patterns of community struggle in order to trace an emergent 'basket' of 'biocultural rights'.
For Bavikatte and Bennett (this edition), the term 'biocultural rights' 'denotes a community's long established right, in accordance with its customary laws, to steward its lands, waters and resources'. Biocultural rights is thus a nascent category, at the heart of which lies the collective nature of the rights, their content turning on the rights of 'communities' to 'carry out traditional stewardship roles vis-à-vis Nature, as conceived of by indigenous ontologies'. Such rights minimally carve out, then, normative space for indigenous communities to express their traditional cosmological and socio-ecological relationships with place -relationships temporally extended into the deep past and drawing upon traditional indigenous ontologies and epistemic practices.
Bavikatte and Bennett go further than this, however, by explicitly conceptualizing biocultural rights as the expression of one side of a binary pair of potential 'solutions' to ecological crises. The authors place mainstream 'technocratic solutions' against solutions 'derived from the experiences of local communities that have long-term attachments to the soil' to offer a located strategy -staying close to established patterns of relationship with particular places -but pointing beyond such locations to the wider sense of human commonality in the face of environmental crisis (also evoked by Anthropocene discourse). The avowed aim of Bavikatte and Bennett's argument is to 'elaborate and make a case for "biocultural rights" as a means to secure . . . community led solutions', and the very term biocultural, suggest Bavikatte and Bennett, indicates a holistic relationship between nature and culture, affirming 'the bond between indigenous, tribal and other communities with their land, together with the floral, faunal and other resources in and on the land' -in short, a 'stewardship' relationship.
Their use of the language of 'resources' suggests that Bavikatte and Bennett do not go so far as to embrace a conception of nature-culture. Their framing continues to resonate with an anthropocentric implication that may, in turn, simply reflect the origins of biocultural rights in international environmental agreements. Bavikatte and Bennett do insist, however, on a profound intimacy between nature and culture -and the authors position indigenous peoples and local communities as the special repositories of such intimate relationalities -with important implications for duties of environmental stewardship. There are, however, as Sajeva argues in this edition, certain perils lurking in such a formulation.
For Giulia Sajeva, in 'Rights with limits: biocultural rights -between selfdetermination and conservation of the environment', Bavikatte's conception of biocultural rights is a welcome and promising development. It has, however, certain ambivalent implications. Sajeva argues that biocultural rights suppose two conceptual foundations: on the one hand the self-determination and the cultural diversity of indigenous peoples and local communities -and on the other, the 'conservation of the environment'. For Sajeva, while the second of these foundations opens human rights discourse usefully to environmental considerations and presents a certain sui generis potential, it is important to remain wary of implicit essentialisms in Bavikatte's formulation, and of the related danger of inequitable levels of environmental responsibility being placed upon the holders of biocultural rights.
Biocultural rights, as Bavikatte and Bennett's argument makes explicit, protect the interests of indigenous peoples and local communities, in particular by respecting traditional indigenous and local duties of environmental stewardship. However, Sajeva argues that this formulation is potentially burdensome -not least because the second foundation imports a general duty burdened by humankind-in-general's interest in the conservation of the environment. For Sajeva, accordingly, the holders of biocultural rights 'take on a potentially inequitable duty towards environmental sustainability that limits their self-determination interests'.
Sajeva's critique implies the further possibility (not adverted to in her article) that biocultural rights also construct indigenous peoples and certain local communities as special bearers of a problematic degree of Anthropocene responsibility, drawing upon an essentialization of indigeneity itself. Bavikatte's formulation, in other words, may signal considerations inviting a more careful critical treatment than they have yet received in this energetic and important new rights discourse. Such tensions suggest the need for continuing critical attentiveness to the subjects constructed by the discourse -particularly when read against neo/colonial reproductions of essentialized indigenous subjects and when placed against the broader potential for Anthropocene discourse to occlude important patterns of climate injustice in its production both of Anthropocene 'humanity' and of 'environmental responsibility'.
Bavikatte and Bennett's contribution establishes -importantly -the need to diversify epistemic inputs into the formulation of legal responsibilities, inviting historically marginalized communities and indigenous epistemic agency into the frame of analysis. Sajeva is right, however, to raise the questions that she does -and right too, it is suggested, to welcome and support the emergence of biocultural rights precisely by pointing to future research questions implicated by the trajectory of the discourse.
A particular strength of biocultural rights discourse is its invitation to see the need for a renewing epistemic inquiry concerning plural normativities and to address the interface between diverse communities and a state-led system of international environmental law and human rights. If the Anthropocene context makes anything clear, it is the destructive effect of the 'epistemology of mastery' -the dominant epistemology lying behind the technocratic solutions that Bavikatte and Bennett so emphatically eschew in favour of turning to diverse ecologies of indigenous insight.
The fundamental insistence on the need for a more diverse set of epistemic inputs, and for richer, plural ontological narratives, raises an important -and more general -question concerning how law, and environmental law in particular, can open itself to a more diverse, epistemological imaginary. This search lies at the heart of Tiina Paloniitty's contribution to this edition.
Paloniitty also turns, in a sense, to situated complexity -but rather than drawing from indigenous ontologies and epistemic practices and eco-traditions, Paloniitty turns to the complexities and challenges presented to 'modern environmental law' by ecological science. Paloniitty locates her enquiry within civil law systems to examine the misalignment between traditional conceptions of judicial decision making and the more complex realities presented by the impossibility of separating (in any ultimate or stable way) 'normative' and 'factual' premises. This challenge -again resonant with implications explored by new materialist philosophy -requires, Paloniitty argues, a new way of formulating judicial decisions. Paloniitty responds to this challenge by presenting what she calls 'legal ecology' -one response, she suggests, to 'the search for more mature environmental methodologies'.
Legal ecology, Paloniitty suggests, is drawn from the writings of Ronald Dworkin and Robert Alexy, adapting the 'concept of principles as optimization requirements' to operationalize and fulfil what Paloniitty refers to as the 'aim-setting' sections of environmental regulation. The aim-setting sections, on this approach, are framed as ways of clarifying broader environmental legal principles, which are 'filtered and sorted' in the aim-setting sections. The operation of the aim-setting sections as principled optimization requirements means that they are more responsive, Paloniitty's argument implies, to normative and factual possibilities (keeping in mind what she argues about the ultimately porous boundary between normative and factual premises). Paloniitty suggests the need to formalize the weighing of competing legislative values and objectives -arguing that the formalization of such balancing should become the judicial norm. Her hope is that this kind of interpretive, adjudicative methodology will allow judicial decision making better to respond to the complexity of the issues involved in the deterioration of ecosystems and bring about a 'paradigmatic shift . . . in the kind of judicial decision-making which is carried out on a daily basis'.
Paloniitty's contribution reflects a growing awareness of environmental pressures and their implications for the way that human normative relations and juridical arrangements are to be conceptualized and operationalized -an awareness also reflected by the emergence of biocultural rights discourse. The fourth article in this edition addresses this broad theme by turning to examine a theoretical gap in contemporary accounts of the growing trend towards the constitutional enactment of environmental rightsimplicitly underlining, yet again, the question of epistemic parameters and how they mediate human-environmental dynamics.
In 'Explaining the emergence of constitutional environmental rights: a global quantitative analysis', Josh Gellers argues that there has been a general failure to explain the international phenomenon of the constitutionalization of environmental rights in 'a systematic fashion'; and, specifically, that no account has yet been provided from an international relations perspective. Gellers proposes to address the gap by offering a systematic analysis of this 'global development in constitutional design'.
Significantly, Gellers' analysis reveals the potency of civil society influences, the legacy of human rights and the vibrancy of democratic structures and values as key drivers of the expansion of constitutional environmental rights discourse. What emerges from his analysis is a picture in which a combination of internationally salient normative drivers and domestic political conditions provide 'greater analytical leverage than materialist considerations such as money or power'. While Gellers' definition of power may invite questions concerning its precise meaning and implications, it is clear that his careful social science research methods account reveals the pivotal importance of living political and normative energies in the emergence of constitutional environmental rights, offering an empirically nuanced and systematic account of this salutary and timely shift in the international normative arena.
Gellers suggests that further research 'would [itself] benefit by improving the coverage and quality of data used to operationalize relevant theoretical perspectives and testing new variables, such as the adoption of international treaties, the presence of environmental NGOs, or judicial independence, which may offer additional explanatory value'. He concludes that constitutional environmental rights represent 'an important development at the nexus of government, human rights and nature, whose impacts are thus far poorly understood', and that future empirical work will provide the only real way to determine whether such legal innovations offer anything more than 'mere window dressing'. Gellers, rather like Bavikatte and Bennett, Sajeva and Paloniitty, draws us towards the actual -towards open epistemic engagements with situated issues and questions in the midst of immense complexity.
This theme of situated epistemic sensitivity and its potential for addressing the complexity of challenges faced by environmental law is also reflected in the final
